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Learning Objectives 

• Recognize the importance of using engagement agreements

• Evaluate the proper use of engagement agreements

• Select recommended clauses that should be included in an 
engagement agreement 

• Create engagement agreements

• Determine ways to engage and disengage clients in a 
professional manner
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In my dreams…
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Waking up to reality…
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First Step

• BEFORE we make sense of the mess

• BEFORE we even accept that stuffed shoebox

• BEFORE we start work

• We need MORE paperwork!
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Best Practices

A commitment to using a technique or methodology that, 
through experience & research, has proven to ensure success

I will share:

• My experiences

• Research

• Opinions of fellow practitioners

• Accumulation of shared expertisemhave
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Disclaimer

• NO legal advice

• NO guarantees or warranties

• NO assurance of compliance with any federal, state or local 
law or professional standard

Sample wording is provided for educational purposes only:

• A stepping stone

• A conversation starter

• An encouragement that you seek legal counsel to help you 
draft compliant documents useful to your practice

Text Page 1
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Polling Question # 1 

Do you use an engagement agreement?

❑ Yes, always

❑ Sometimes

❑ No, but I know I should
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What we’ll discuss…

• The need for formalized agreements

• Basic contractual elements

• Specific clauses

• A few caveats

• The Engagement Agreement is just a startmhave
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Why we need an Agreement
• To outline the scope of the engagement

o Define our obligations to the client

o Define the client’s responsibilities

o Ensure mutual cooperation & reciprocal trust

• Legal reasons

o Provide protection

o Mitigate liability exposure from negligence & 
malpractice

o Ensure compliance with regulatory & professional 
standards

Text Page 2
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Legal Battles
• In the legal world, you can rely on the Agreement to:

o Enforce your rights

o Collect your fees

o Defend yourself in adversarial situations

• But legal fights are:

o Time-consuming

o Costly

o Unsatisfactory outcome

Text Page 2
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Insurance
• Even a “perfect” agreement does not replace E & O coverage

• Policies typically cover:

o Negligent or inaccurate advice

o Erroneous document preparation

o Mistakes & omissions

• Coverage is activated when legal action is threatened

Risk of (covered) loss transferred from

practitioner to insurance carrier

Text Page 3
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Professional Bond

• Does not indemnify practitioner against loss

• Surety company  guarantees that it will pay damages up to 
(minimal) threshold

• Then…

Surety company will pursue practitioner for reimbursement

Risk of (limited) loss transferred from

state or clients to surety company

Text Page 3
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Confrontation Avoidance

• Stay educated & informed

• Provide expert service

• Prepare a product that can survive scrutiny

• Keep client informed

• Screen and “train” the client

• Fire the questionable client

• Maintain personal & professional integrity at all costs

Text Page 3
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Then why use an Agreement?

ONE word…

Professionalism

Text Page 3
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Polling Question # 2 

Please select the correct statement:

❑ Insurance can be used to transfer risk from the 
tax pro to an insurance carrier.

❑ A professional bond can be used to transfer risk 
from the tax pro to a surety company.
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Basic Contract Provisions
• Tailor contract to the situation by outlining:

o Service(s) to be provided

o Period covered

o Duration of engagement

• Avoid:

o Boilerplate language

o Evergreen contracts that exist into perpetuity

• Use separate contracts for each service or purpose:

o Tax preparation services

o Representation

o Consulting

(so is a bad tattoo)

Text Page 4
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SAMPLE:  Duration & Purpose
 

 

ENGAGEMENT AGREEMENT FOR TY 2018 
  

Duration of Engagement 
 
Engagement will begin once Client has signed Agreement; however, in the event that Client does 
not return signed Agreement to EA but nonetheless verbally agrees (or otherwise indicates by such 
actions as submitting the tax organizer, providing tax data, or filing the prepared returns) that EA 
shall prepare returns on Client’s behalf, all terms and conditions of this Agreement shall apply.  
Client’s signature on federal and/or state e-file authorization form(s) shall be deemed acceptance 
by Client of all terms in Engagement Agreement.  Engagement of EA’s services will be deemed 
satisfied upon delivery of completed returns to Client who is solely responsible for filing all tax 
returns with the appropriate tax authorities.  Additional services (e.g. tax planning, communications 
with tax authorities, preparing prior-year unfiled returns, etc.) may be provided under separate 
agreement between Client and EA. 
 

 

Text Page 4
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“UNCONSCIONABLE” CONTRACT?

• Bilateral agreement?

o Technically, yes since promises are exchanged

o But not the result of arms’ length negotiation between 
tax pro & client

• Adhesion Contract – must be accepted or rejected

o Fine-print

o Unintelligible legalese

o Unfair for client pressed to sign

Text Page 5
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Informed (?) Consent
Text Page 5
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Make it fair

• Provide copy at year-start with annual letter

• Post copy to website

• Allow client to read in (out) of office

• Review each section verbally

• Provide duplicate copy to client

Text Page 5
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Make it easy
• Distinctive headings

• Short paragraphs

• Plain English

• Avoid jargon

• Insert humor, where appropriate

• Make it readable

Text Page 5
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Notwithstanding

• Postpositive Preposition

…notwithstanding the evidence, the consensus is that the 
jury will not reach a verdict…

• Adverb

…she tells us she is an intellectual; notwithstanding, she 
faces the future as unprovided for as a beauty queen…

• Subordinating Conjunction

…notwithstanding that the hall was packed with bullies, our 
champion played on steadily and patiently…

Text Page 6
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SAMPLE:  Humor

 

 
Patience 
 
As much as I wish I could treat you as though you were my only client, (un)fortunately you are 
not.  Please bear with me as this client did:  “My life is quite complicated and I’ll need your help 
on several fronts. My employer is bankrupt so I'll soon be out of work and without health 
insurance.  Dad has dementia.  Mom is moving into a senior facility.  Then there's the homicide 
investigation (a patient) and the pedophilia trial (a close friend).  It's all fascinating stuff, really, 
but… all of it can wait.” 
 

 

Text Page 6
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Polling Question # 3 

While an engagement agreement is generally not the 
result of arms’ length negotiations, it is nevertheless 
considered to be a bilateral contract because promises 
are exchanged between the signing parties.

❑ True

❑ False mhave
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Specific Clauses
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Circular No. 230, §10.33 (a)(1)

…best practices include… [c]ommunicating clearly with the 
client regarding the terms of the engagement… [and] have a 
clear understanding with the client regarding the form and 
scope of the advice or assistance to be rendered. 

(Currently using revision published June 12, 2014)

Text Page 6
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Mutual Responsibilities

• Professional relationship will survive & succeed only if both 
parties understand duties & obligations

• Quid pro quo

Gist of relationship:
In exchange for complete & valid data provided by client,

tax pro will prepare a tax return on his behalf 

Text Page 6
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Client Responsibilities:
Tax Data

Text Page 7
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Client Responsibilities:
Timeliness

 

 

Timeliness 
 
Client agrees to deliver requisite tax data and supporting documentation in a timely manner and will 
not hold EA responsible for delays due to Client’s lack of cooperation during the tax preparation 
process.  A surcharge of 5% may be assessed if Client provides data to EA more than 10 days after 
EA’s initial request. EA may terminate contract without further notice, if Client fails to provide 
requested data.  NOTE:  EA will give priority of service to clients who have timely provided data and 
otherwise cooperated with the tax preparation process. 
 
The filing deadline for TY 2018 individual returns is April 15th, 2019.  If EA has not received Client’s 
personal income tax data in full by March 15th, 2019, an extension request will be automatically e-
filed by EA unless Client has notified EA in a timely fashion that an extension is neither needed nor 
wanted.  EA will not provide ongoing reminders of filing deadlines or requests for information.  
NOTE:  Since an extension merely extends the time for filing (not payment), penalties and interest 
for late payment may accrue for which the Client will be wholly responsible. 
 

 

Text Page 7
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Client Responsibilities:
Review

 

Client Review 
 
Client is wholly responsible for the accuracy of the return and will—after careful review—sign and 
deliver the completed return(s) to the proper taxing authorities or authorize EA to file electronically.  
NOTE:  The law provides for a penalty to be assessed for substantial understatement of the tax 
liability.  Client is responsible for all penalties and interest. 
 

 

Text Page 8
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Polling Question # 4 

Circular 230 requires:

A. Communicating clearly with the client regarding the 
terms of the engagement.

B. Having a clear understanding with the client regarding 
the form and scope of the advice or assistance to be 
rendered.

❑ A only

❑ B only

❑ A and B

❑ Neither A nor B
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Practitioner Responsibilities:
Apply the Law

 
Mission 
 
Returns will be prepared based on the information provided by Client.  EA will not audit nor 
verify the data and may request additional material or clarification.  EA will make every attempt 
to properly apply the law and legally minimize Client’s tax liability.  EA will exercise professional 
judgment and will, whenever possible and justifiable, attempt to resolve any issues involving the 
Code in favor of Client. 
 

Text Page 8

mhave
n.n

et

mailto:mhaven@pobox.com
http://www.mhaven.net/


Copyright © 2022           Monica Haven, EA, JD, LLM ● (310) 286-9161 ● mhaven@pobox.com ● www.mhaven.net

Circular No. 230, §10.21

A practitioner who… knows that the client has not complied 
with the revenue laws of the United States or has made an 
error in or omission… must advise the client promptly of the 
fact of such noncompliance… [and] advise the client of the 
consequences…

Text Page 8
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Practitioner Responsibilities:
Practice Standards

 
Practice Standards 
 
EA may not sign a return as a paid preparer if EA determines that the return contains a position 
that does not have a realistic possibility of being sustained on its merits, unless the position is 
not frivolous and is adequately disclosed to the IRS as per IRC § 6662.  EA must inform Client 
of penalties likely to apply regarding the position advised, prepared or reported and must advise 
Client of any opportunity to avoid such penalty by making adequate disclosure.  EA may rely in 
good faith (without verification) upon all information furnished by Client; however, EA must make 
reasonable inquiries if the information appears to be incorrect, inconsistent or incomplete. 
 

Text Page 8
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Fine-tuning:
Confidentiality

 
Confidentiality 
 
Client is hereby given notice that all communications throughout the tax preparation process 
with EA are confidential, but not privileged and may be disclosed if a summons is issued.  The 
working papers for this engagement are the property of EA and constitute confidential 
information.  Any requests for access to these materials will be discussed with Client before 
making them available to other parties.  Limited privilege may be available during the 
representation process under IRC § 7525.  Client may advise EA to assert this privilege in non-
criminal tax matters involving the Internal Revenue Service or federal district courts.  Client, 
however, should be aware that disclosure of information considered during the tax preparation 
process is not covered under privilege—only tax advice communications are covered.  Client 
hereby agrees to reimburse EA for all costs, including legal fees, required to defend the 
privilege asserted.  Client should immediately engage legal counsel if he has any concerns 
regarding possible criminal matters.   
 

Text Page 9
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Fine-tuning: 
Privilege

• Client enjoys only limited privilege with tax practitioner

o Non-criminal matters only

o Communications regarding tax shelters specifically 

excluded (IRC §7525)

• Attorney-client privilege extended to tax practitioner via Kovel Letter

o Accountant hired by legal firm held in contempt of court when he 
refused to comply with grand jury subpoena

o Overturned on appeal

Privilege is extended to tax practitioner if communications

made for the purpose of obtaining legal advice from attorney

Text Page 9
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Data Breaches
(updated April 2021)

https://www.informationisbeautiful.net/visualizations/worlds-biggest-data-breaches-hacks/

Text Page 9
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Fine-tuning:
Privacy

Text Page 10
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NON-DISCLOSURE agreement

• Added measure of security

• Ensure integrity of client information

• Prevent unauthorized disclosure

• To be signed by:

o Employees

o Consultants (e.g., IT guy and bookkeeper)

o Practitioner’s family members

Exclusions 

Receiving Party's obligations under this Agreement do not extend to information that is: (a) publicly known 

at the time of disclosure or subsequently becomes publicly known through no fault of the Receiving Party; 

(b) discovered or created by the Receiving Party before disclosure by Disclosing Party; (c) learned by the 

Receiving Party through legitimate means other than from the Disclosing Party or Disclosing Party's 

representatives; or (d) is disclosed by Receiving Party with Disclosing Party's prior written approval. 

Text Page 10
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Polling Question # 5 

Tax practitioners may offer privilege to their clients under 
which circumstance?

❑ When communicating regarding tax shelters.

❑ When discussing criminal tax matters.

❑ When collaborating with the client’s attorney pursuant 
to a Kovel Letter.
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Fine-tuning:
Document Retention

It is impractical to safeguard personal information indefinitely

– All supporting documentation will be returned to client

– Work papers will be automatically destroyed after specified time –
practitioners should check local statutes

Text Page 11
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Circular No. 230, §10.28(b)

[Client records] include all documents or written or electronic 
materials provided to the practitioner… that preexisted the 
retention of the practitioner by the client… [as well as] 
materials that were prepared by the client or a third party… 
at any time and provided to the practitioner…

Text Page 11
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Crucial Clauses:
Getting Paid

• NO price quotes by phone or e-mail

• FREE introductory meeting

o Client can evaluate pro’s expertise and establish rapport

o Pro can evaluate client’s candor & gauge work to be 
done

• Use Engagement Agreement to:

o Confirm quoted fee

o Offer discounts

o Outline payment terms 

Text Page 11
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Crucial Clauses:
Payment Terms

Check local usury laws.

 

 

Payment Terms 
 
When data is submitted to EA, Client will prepay one-half of the applicable tax preparation fee 
(minimum prepayment shall be $XXX in all cases).  The balance is due upon delivery – whether 
physical or virtual – of the completed return.  A monthly penalty will be assessed on the unpaid 
balance based on an annual rate of X%.  No additional services will be provided by EA until the 
account has been brought current.  Prepaid deposits are non-refundable once the preparation 
process has begun.  EA may take legal action to collect any outstanding fees and all costs incurred 
during the collection process will be added to Client’s bill. 
 

Text Page 12
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Crucial Clauses:
Cost of Service

Text Page 12
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Crucial Clauses:
Dispute Resolution & Jurisdiction

Additional clauses (if allowed under local law):

• Limit time for client to file a claim for breach of contract

• Limit practitioner's liability (e.g., damages cannot exceed fees 
received)

 

Dispute Resolution 
 
Any dispute arising under this Agreement or relating to EA’s services, including but not limited to 
disputes regarding fees, the scope of the engagement or professional malpractice, will be first 
submitted for non-binding mediation or alternative dispute resolution before litigation is filed.  
Litigation, if undertaken, shall be conducted in the county of XXX according to XX state law. 
 

 

Text Page 13
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Legal Caveats:
Expertise & Nexus

• Do not offer advice beyond area(s) of expertise
o Recognize that it is difficult to keep abreast of changes
o Admit limitations to client
o Establish referral network of professionals with specialized knowledge

• Alert client that:
o He may have additional, less-than-obvious filing obligations
o Practitioner is not responsible for position(s) taken on prior-year 

return(s) prepared by predecessor(s)

Text Page 14
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Legal Caveats:
Unauthorized Practice of Law

• It is illegal to practice law without a license

• It is easy to “cross the line”
o Practitioner advises sole proprietor to register fictitious 

business name
o Practitioner advises partners to form LLC
o Practitioner advises client to move to state with more 

favorable Circuit Court ruling
o Practitioner helps client draft family-loan document
o Practitioner researched case law to represent client in audit

• We’ve all been there; done that

Not clearly defined, so be careful!
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Do’s & Don'ts

• Use updated agreement

o Use legible font type & size

o Limit Agreement to 2 pages (if possible)

• Have client sign Agreement before starting work

• All parties should sign (both spouses if married)

• Signatures should be obtained at least annually

• Do not guarantee outcome or results

• Establish clearly defined office policies & procedures

Text Page 16
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SAMPLE:
Engagement agreement
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SAMPLE:
Divorce Addendum
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Polling Question # 6 

Tax pros should never offer advice outside their area(s) of 
expertise or engage in the unauthorized practice of law.  Which 
of the following activities may be beyond the scope of a tax pro’s 
purview?

❑ Choosing a business entity

❑ Classifying community property

❑ Establishing the valuation discount for a family limited 
partnership

❑ All of the above

❑ None of the above
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Looking beyond the Agreement
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Introduce Adjunct Documents

Text Page 17
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Representation Agreement
• Use if communication with tax authorities is needed

• Offer buffet of services

 

 

Scope 
 
This document serves to confirm that Client has retained EA for representation in connection with 
income tax returns selected for examination by the 
 

 ❑ Internal Revenue Service ❑ Franchise Tax Board Year:     
 

Client understands that he has engaged EA to represent him in one issue only and that ensuing 
matters must be addressed via a new and separate engagement.  This contract covers 
 

 ❑ Audits ❑ Collections* ❑ Appeals  ❑ Other:      
 

* Collection resolutions may run the gamut from full payment of Client’s tax liability to payment on 
an installment plan to abatement merely of penalties and interest to audit reconsideration to 
deeming the account as uncollectible to an Offer-in-Compromise or even bankruptcy. 
 
Client acknowledges that EA’s representation services do not include any litigation in any state or 
federal court, nor before any other tax agency not mentioned above. 
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SAMPLE:
Representation Agreement
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Taxpayer Consent to Use Tax Return Information

• Use to obtain client’s approval to disclose information to 3rd parties or 
use information for non-tax prep purposes

o Disclosures to tax authorities, courts, US-based tax return preparers 
& to obtain legal advice may be made without consent

o Consent required to use name, address, SSN & tax info for tax 
planning (e.g., estimated tax computations), estate planning, 
investment consulting, etc.

• Must contain authorized language and adhere to formatting rules as per 
Rev. Proc. 2013-14 & 2013-19

• Valid only if:

o Made knowingly & voluntarily

o Signed & dated by taxpayer

o Max duration = 1 year

Text Page 18

mhave
n.n

et

mailto:mhaven@pobox.com
http://www.mhaven.net/


Copyright © 2022           Monica Haven, EA, JD, LLM ● (310) 286-9161 ● mhaven@pobox.com ● www.mhaven.net

SAMPLE:
Taxpayer Consent Form
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Polling Question # 7 

The Taxpayer Consent Form must contain IRS-approved 
language and conform to specific formatting rules.  Once 
signed, the taxpayer’s consent remains valid for as long as 
the client and tax pro work together.

❑ True

❑ False
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Disclosure Authorization

• Use to obtain client’s consent to gather tax data & 

supporting documentation from 3rd parties

Text Page 19
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SAMPLE:
Disclosure Authorization
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SAMPLE:
Precautionary Authorization
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Spousal Conflict Waiver
• Use to make clients aware of potential conflicts & offer opportunity to 

waive with informed consent

• Optional policies:

o Fire one or both spouses in event of divorce or separation

o Maintain continuity by retaining both spouses

Text Page 20
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Circular No. 230, §10.29

A conflict of interest exists if [t]he representation of one client will be 
directly adverse to another client or [t]here is a significant risk that 
the representation… will be materially limited by the practitioner’s 
responsibilities to another client, a former client or a third person, or 
by a personal interest of the practitioner… [However,] the 
practitioner may represent a client if [he] reasonably believes that 
[he] will be able to provide
competent and diligent representation to
each affected client; [t]he representation 
is not prohibited by law; and [e]ach
affected client waives the conflict
of interest… in writing…

Text Page 20
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SAMPLE:
Spousal Conflict Waiver
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Disengagement Letter
• Use to formally dissolve the professional relationship

(unless automatically terminated as per terms of

Engagement Agreement)

• Remind (ex)client that (s)he:

o Remains responsible for meeting all filing obligations in a timely 
manner

o Should engage a new professional (if needed)

o Must pay outstanding balances for services already provided 
[practitioner cannot hold client-provided documents “hostage”]

• Offer to cooperate & provide taxpayer information to new practitioner

o Obtain signed Disclosure Authorization, OR

o Incorporate client’s signed release into Disengagement Letter

Text Page 20
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Circular No. 230, §10.28

…[P]ractitioner must, at the request of a client, promptly return 
any and all records of the client that are necessary for the client 
to comply with his or her Federal tax obligations…  The 
existence of a dispute over fees generally does not relieve the 
practitioner of his or her responsibility…  [However], if 
applicable state law allows or permits the retention of a client’s 
records [i]n the case of a dispute over fees for services 
rendered,
the practitioner need only return those
records that must be attached to the
taxpayer’s return. 
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Negative Engagement Letter

• Use to confirm engagement if client has not yet signed Engagement 
Agreement prior to start of work

• Acceptance may be signified when client:

o Submits completed Organizer

o Provides supporting tax data

o Files the completed return(s)

 ENGAGEMENT AGREEMENT FOR TY 2018
Acceptance by Client constitutes mutual understanding and agreement with all terms & engagement of 

 Monica Haven (EA) 
  

(Work will not begin without signed Agreement on file) 
 

Engagement will begin once Client has signed Agreement; however, in the event that Client does not 
return signed Agreement to EA but nonetheless verbally agrees (or otherwise indicates by such actions 
as submitting the tax organizer, providing tax data, or filing the prepared returns) that EA shall prepare 
returns on Client’s behalf, all terms and conditions of this Agreement shall apply.  Client’s signature on 
federal and/or state e-file authorization form(s) shall be deemed acceptance by Client of all terms in 
Engagement Agreement. 

Text Page 21
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Non-engagement Letter
• Use to ensure taxpayer understanding that practitioner has not been 

engaged

• Misunderstandings may occur:

o During introductory appointment

o Client interview

o Exchange of e-mails

o Preliminary telephone consultation

• Clarify that practitioner will not render services & is not liable to 
taxpayer

• Document practitioner’s effort to obtain client’s acknowledgment

Text Page 21
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Polling Question # 8 

Choose the incorrect statement:

❑ An Engagement Letter is used to outline an understanding between the 
tax pro and his client and guarantee that no legal battles will ensue.

❑ A Negative Engagement Letter may be used to confirm a professional 
relationship when an Engagement Agreement has not yet been signed.

❑ A Disengagement Letter may be used to formally dissolve a professional 
relationship.

❑ A Non-engagement Letter may be used to clarify that the tax pro has not 
been hired.
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Practice (makes) Perfect
• This is NOT a do-it-yourself project

• Collect ideas from various sources:

o Other practitioners

o Professional associations

o Published articles

o Classroom instruction & webinars

o Your insurance company

• Draft a preliminary version that fits your style & practice

• Have it reviewed by an experienced business-law attorney in your state

Text Page 22
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Monica Haven, E.A., J.D., L.L.M.

PHONE: (310) 286-9161 

FAX: (310) 557-1626

E-MAIL: mhaven@pobox.com

WEBSITE:  www.mhaven.net

Student Text to accompany this presentation is available on the Publications page of my website.

The information contained herein is for educational use only and should not be construed as tax, financial, or legal advice. Each 
individual’s situation is unique and may require specialized treatment.  It is, therefore, imperative that you consult with tax and 

legal professionals prior to implementation of any strategies discussed.
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